
Florida jumps into the deep end 
with major trust legislation 
Florida’s legislature has been very busy this year and has taken significant steps to expand their trust 
laws and join more progressive states like Alaska, Delaware, and South Dakota.  The Florida 
Community Property Trust Act (Florida Statutes Section 736.1501 et. seq.) and the Florida Uniform 
Directed Trust Act (Florida Statutes Section 736.1401 et. seq.), which became effective on July 1, 
2021, enable spouses to create a Community Property Trust (despite Florida being a separate property 
state) and provide for the bifurcation of responsibility between a trustee and a trust director under 
Florida law.  As a result, for those practitioners who regularly advise clients who are thinking of moving 
to Florida, these Acts will increase the allure of Florida as both a domicile and trust situs, particularly 
for those with an interest in wealth transfer planning.   

Florida Community Property Trust Act (“CPTA”) 

Although Florida is not a community property state, the CPTA potentially allows spouses to opt-in to 
the federal tax treatment of holding property as community property between themselves.  The 
potential federal tax benefits that apply to community property are two-fold:   

Full Step-Up In Basis.  Under Internal Revenue Code Section 1014(b)(6), when one spouse dies owning 
an interest in community property, the basis of the entire property (not only the deceased spouse’s 
50% share) is stepped up to the current fair market value of the entire asset.  Upon the death of the 
second spouse, another step-up in basis would occur, which, in the case of future sale of an 
appreciated asset by the beneficiaries, may result in significant tax savings that could not otherwise 
be achieved if the same asset had been held between spouses as joint tenants or tenants by the 
entirety.   

For example:  

Husband and wife own a house with a basis of $500,000 that is considered to be community 
property.  Husband dies leaving his community interest in the house to his wife.  The house is valued 
at $1,000,000 for estate tax purposes.  At the Husband’s death, the basis in the house is stepped up 
from $500,000 to the date of death value of $1,000,000.   
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Assume the same facts as above except that the house is held in joint tenancy instead of as 
community property.  The wife’s basis in the house would be $750,000 which is broken down as 
$250,000, which is the wife’s one-half share of the original basis of the house, plus $500,000, which is 
the husband’s stepped up basis in his one-half share.   

Funding Credit Shelter Trust.  The second benefit of community property from a federal tax 
perspective is that upon the death of the first spouse, in addition to separate property, his or her 
interest in community property may be used to fund a credit shelter or bypass trust with the 
predeceased spouse’s federal estate tax exemption.  For married couples who have traditionally held 
their assets jointly, one challenge they face when implementing an estate plan is how to maximize 
funding of a credit shelter trust on the first death with the deceased spouse’s estate tax exemption 
when the available exemption is higher than his or her separate property.  While the surviving spouse 
may elect to disclaim certain joint assets for purposes of funding the credit shelter trust, owning 
assets as community property helps to avoid this interim step as well as the limitations that a 
disclaimer presents.   

While several other states have enacted similar legislation permitting the establishment of a 
Community Property Trust, the creditor protection benefits offered to spouses holding community 
property in a Florida Community Property Trust established under the CPTA appear to be rivaled only 
by Tennessee’s similar legislation.  In other states, the creditors of one spouse can reach all of a 
married couple’s assets held in a community property trust, whereas under the CPTA, creditors of one 
spouse can only reach that spouse’s 50% interest in the assets held in a Florida Community Property 
Trust.   

Under the CPTA, spouses may elect to treat their assets as community property by first establishing a 
trust under the provisions stipulated in the CPTA, and then funding the trust with the particular assets 
that they intend be treated as community property.  In order for a trust to qualify as a Community 
Property Trust under the CPTA, the trust must satisfy the following requirements:   

1. Include an express declaration that the trust is a community property trust within the meaning of
the CPTA.

2. At least one trustee is a qualified trustee (i.e., a natural person who is a resident of Florida or a
company authorized to act as a trustee in Florida).  Unlike other jurisdictions with similar
legislation, a trust company is not necessary and instead, any individual who is a resident of
Florida may serve as a qualified trustee, enabling Florida married couples may serve as trustees
for their own Community Property Trust.

3. Is signed by both settlor spouses consistent with the formalities required for the execution of a
trust in Florida.

4. Contains the following language in capital letters at the beginning of the trust agreement:

THE CONSEQUENCES OF THIS COMMUNITY PROPERTY TRUST MAY BE VERY EXTENSIVE,
INCLUDING, BUT NOT LIMITED TO, YOUR RIGHTS WITH RESPECT TO CREDITORS AND OTHER
THIRD PARTIES, AND YOUR RIGHTS WITH YOUR SPOUSE DURING THE COURSE OF YOUR
MARRIAGE, AT THE TIME OF A DIVORCE, AND UPON THE DEATH OF YOU OR YOUR SPOUSE.
ACCORDINGLY, THIS TRUST AGREEMENT SHOULD BE SIGNED ONLY AFTER CAREFUL
CONSIDERATION.  IF YOU HAVE ANY QUESTIONS ABOUT THIS TRUST AGREEMENT, YOU
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SHOULD SEEK COMPETENT AND INDEPENDENT LEGAL ADVICE.  ALTHOUGH NOT A 
REQUIREMENT, IT IS STRONGLY ADVISABLE THAT EACH SPOUSE OBTAIN THEIR OWN 
SEPARATE LEGAL COUNSEL PRIOR TO THE EXECUTION OF THIS TRUST.   

While the CPTA makes the transition from community property jurisdictions to Florida even more 
seamless for a spouse, it also opens the door for Floridians and residents of other separate property 
jurisdictions to take advantage of the benefits of holding assets as community property.  
Notwithstanding the benefits that establishing a Community Property Trust may present, there are 
certain factors that need to be considered before implementing this planning strategy.   

For example, despite that the Florida CPTA may provide enhanced creditor protection to property held 
in a Community Property Trust, as discussed above, the protection still fails in comparison to spouses 
holding property as Tenants by the Entirety, which is also permitted under Florida law.  While the CPTA 
would limit creditors of one spouse to reaching only one-half of the community property, a creditor of 
either spouse alone cannot reach any property held by the spouses as Tenants by the Entirety.   

Another important consideration is that when a spouse transfers a separate or joint asset to a 
Community Property Trust, essentially 50% of the asset is being transferred to the other spouse.  In 
the case of future divorce, this could have an effect on each spouse’s rights to those transferred 
assets, and if both spouses are not U.S. citizens, the transfer could trigger federal gift tax 
consequences.   

Lastly, as only a limited number of states have implemented optional community property regimes 
(whereby separate property may be transmuted into community property by placing it into a 
Community Property Trust), there is some uncertainty regarding whether the IRS will recognize such 
property as community property for federal income tax purposes.  Some case law and scholarly 
articles indicate that the IRS may argue against allowing a full step-up in basis for property held in a 
Community Property Trust, in the case of spouses who do not live in a community property state or 
where the property transferred to the trust was not already community property.   

Florida Uniform Directed Trust Act (“UDTA”) 

The UDTA was enacted to expand pre-existing Florida laws concerning the creation of directed trusts.  
The UDTA permits the bifurcation of responsibility under a trust instrument by granting a person other 
than a trustee, referred to as a “trust director” certain powers of direction, and limiting the liability of 
the trustee for complying with a direction from a trust director.  A trust director is held to the same 
fiduciary duty as a trustee, and may be appointed to give directions regarding any number of trust 
administration matters, including investments, business management, and distributions to 
beneficiaries.   

The duties and liabilities imposed on trust directors by the UDTA apply to trusts created after July 1, 
2021, as well to the actions of trust directors serving under existing trust instruments that occur after 
July 1, 2021, and will principally affect any persons who are appointed under a trust instrument and 
granted authority to give directions to a trustee (except in limited circumstances such as the power to 
appointment and remove fiduciaries).  It is irrelevant whether those persons are referred to trust 
directors or have other titles under the trust instrument, but the trust instrument can limit (but not 
altogether relieve) trust directors of fiduciary duties and liability.   
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Florida’s enactment of the Florida Community Property Trust Act and the Florida Uniform Directed 
Trust Act indicate its eagerness to compete as a preferred trust situs and jurisdiction for implementing 
wealth transfer planning.  Accordingly, it will be important for advisors to be familiar with these 
changes when advising clients regarding Florida residency and planning opportunities.   
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